





THE LAW REPORTER. 


APRIL, 1584. 


THE TRIAL OF BISHOP ONDERDONK.' 


‘l'une right reverend Benjamin ‘Treadwell Onderdonk, D. D., bishop 
of New York, was tried in the city of New York, in December 
last, on a presentment of the bishops of Virginia, Tennessee and 
Georgia. ‘The court consisted of the bishops of Illinois, Connecti- 
cut, North Carolina, Vermont, Kentucky, Ohio, New Jersey, the 
North-western Missionary Diocese, Louisiana, Western New York, 


South Carolina, Maryland, and Delaware ; the assistant bishop of 


Virginia; and the bishops of Massachusetts, Rhode Island, and the 
South-western Missionary Diocese. ‘The counsel of the defendant 
were David B. Ogden and David Graham. ‘The prosecution was 
conducted by Hiram Ketchum and Gerardus Clark. 

The trial excited the most intense interest in all classes of the 
community ; it has been very accurately reported, and comes 
legitimately within our province, inasmuch as it involves some 
principles of interest to the legal profession; and, having been 
conducted by gentlemen of high reputation at the bar, it is in 
many respects a useful exposition of the value of legal tests in the 
examination and elucidation of questions of fact. We take juris- 


1 “*The Proceedings of the Court convened under the Third Canon of 1844, in the 


city of New York, on Tuesday, December 10, 1844, for the trial of the Right Rev. 
Benjamin T. Onderdonk, D D., Bishop of New York; on a preseutment made by 
the Bishops of Virginia, Tenness e, and Georgia. By authority of the court < 
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diction of the matter without hesitation, but our review of the 
proceedings, so various and complex, must necessarily be some- 
what cursory, and we shall confine ourselves to a statement of the 
results to which we are drawn rather than the reasoning by which 
we arrive at those results, 

The presentment against Bishop Onderdonk contained nine arti- 
cles. ‘The first charged him with impure and unchaste conduct 
towards the wife of the Rev. Clement M. Butler, while riding in a 
carriage with that lady and her husband, in June, 1837. The 
second charged him with being under the influence of vinous or 
spirituous liquors on the same occasion. ‘The third charged him 
with improper conduct towards a young woman (unknown) in a 
stage coach, in August, 1838. The fourth charged him with im- 
proper and unchaste conduct towards a young lady in July, 1839. 
The fifth and sixth charges were for impure and unchaste conduct 
towards two young ladies, Misses Rudderow, in 1841. The 
seventh and eighth charges were for impure and unchaste conduct 
towards the wife of the Rev. Henry M. Beare, in 1842. The 
ninth charge was for “impurely and unchastely ” laying “ his 
hands upon the bodies of other virtuous and respectable ladies, 
whose names have come to the knowledge of the said bishops.” 

In regard to the third charge the evidence failed. The last 
charge, being very general, was ordered to be struck out, and 
as to the fourth the lady alleged to have been insulted, refused 
to appear in court. Upon the first charge, Mrs. Butler was the 
principal witness. From her testimony it appeared that she was 
married in April, 1837; her husband resided in Syracuse. Bishop 
Onderdonk was coming, by appointment, to ordain her husband, in 
June of the same year. She set out with her husband and a Mr. 
Peck, in a barouche, to meet the bishop, and received him into the 
carriage at Ithaca, a little before sunset. On their return to Syra- 
cuse they rode all night. The bishop and Mrs. Butler were to- 
gether in the back part of the carriage, Mr. Peck and Mr. Butler 
being on the front seat. When the bishop first entered the car- 
riage the witness noticed that his breath was tainted by something 
he had been drinking. Her statement of the assault was as fol- 


lows: 


‘* At first, after we rose the hill out of Ithaca, the bishop read letters which he 
had received ; the sun had then set ; he read them by the fading sunset light, or 
by the twilight that followed the sunsetting. When I first noticed that his 
breath was tainted by something he had been drinking, I was neither surprised 
nor pained by it, for I was aware that he habitually used wine and ardent spirits, 
but was not aware to what extent. After he had finished reading his letters, I 
found with some alarm, that he became unusually talkative, and that he spoke so 
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indistinctly that I could not always understand him. He first put his arm around 
my waist and drew me towards him; this he repeated once, perhaps twice. He 
had often done this when I was unmarried, and I had permitted it, although 
always disagreeable to me; because I believed him incapable of wrong. At this 
time, however, I removed his hand each time, because | saw that he was not 
himself. I was exceedingly fearful lest our driver should discover it; as he was 
a man who had but recently become interested in church affairs; and for whose 
spiritual interests my husband was deeply solicitous; and also because during 
our ride to Ithaca, he had often or he had strongly spoken of the inconsistencies 
of professing christians, as having been a great stumblingblock in his way to 
heaven. ‘The bishop persisted in putting his arm about me, and raised his hand 
so as to press my bosom. I then, rose and withdrew the arm from behind me, 
and laid the hand upon his knee, and said to him in a raised tone of voice, hoping 
to bring him to himself, and wishing to attract Mr. Butler's attention, that a 
bishop’s hands were sacred in my eyes, and that his were particularly so, because 
they had been laid upon the heads of many I loved in confirmation, and were 
about to be laid upon my husband’s head in ordination. He made but little 
answer, but for some little time let me alone. During this time | thought of the 
awful disgrace that would come upon him, and his family, and upon the church, 
if his state and conduct that night were known. 1 had a lingering hope that he 
had been betrayed into taking more than was habitual to him, and that in this 
way he had been betrayed into intoxication; and I hoped that his insult to me 
was unintentional. I therefore decided upon keeping silence upon this subject, 
and upon preventing, so far as in me lay, its ever becoming known. While 
sitting in thought, 1 found he was again moving: I waited to see whether he 
might not be merely steadying himself in his seat, as the roads were rough, when 
he suddenly and violently again brought his hand upon my bosom, pressed and 
clasped it. In some horror I struck the hand with all my force, and he withdrew 
it; but immediately grasped my leg in the most indelicate manner. I sprang 
forward to my husband, and told him I could no longer sit with the bishop: | 
must sit with him. 1 was greatly distressed, and he, Mr. Butler, held me on his 
knee for some time; and after that I rode sometimes on his knee, and sometimes 
on a carpet bag at his feet. We stopped twice during the night, resting at 
Homer an hour or two, as nearly as I can recollect. During all our time of stay 
at those places, my whole efforts were needed by my husband to soothe him, he 
being violently incensed, and declaring that Bishop Onderdonk should not ordain 
him. We stopped that morning about daybreak, at a place about ten miles 
distant, I should think, from Syracuse — perhaps fifteen miles. Here we again 
rested, and breakfasted. During the ride from Homer to this latter place, the 
bishop slept heavily. When we left the last stopping-place, 1 persuaded Mr. 
Butler to sit back with the bishop, in order to avoid the remark that would be 
occasioned by his sitting alone. No conversation passed between the bishop and 
myself after I changed my seat: nor have | since seen him, except in convention, 





until now.”’ 


The testimony of Mr. Butler upon this point was as follows : 


**] first noticed the bishop’s arm about my wife’s waist; I saw him draw her 
towards him in a manner that I thought indelicate ; I saw her gently remove his 
hand from behind from off her waist. A second time I saw his arm about her 
waist; again I saw that he was sitting without his arm about her waist. Looking 
again I saw it again about her waist. My attention was then turned to the front 





<5 ee serene |S 








OAS TRIAL OF BISHOP ONDERDONK. 


part of the carriage. Looking around again, [ saw my wife slightly raised, 
carrying the bishop’s hand around to his knee. Then I heard her say, that that 
hand was a sacred thing to her; it had been laid upon the heads of many of her 
friends in confirmation, and was to be laid upon my head to-morrow. Nothing 
occurred after this, until my wife touched me upon the shoulder. She said she 
could not sit there, that she must come over with me. As she came over and 
sat in my lap, I asked her what had happened. She whispered to me, and | 
understood her to say that the bishop had been very rude to her, and had attempted 
to pull up herclothes. She was very much agitated, and told me she would tell 
me at the next stopping-place more fully. We arrived, I think, at Dryden ; 
myself and wife went into a separate room to take some refreshment. ‘There she 
told me the bishop had put his arm around her waist, and pressed her bosom 
with sudden and violent motion, She struck down his hand; he placed it upon 
her thigh, and grasped it hard. ‘There was nothing in this that led me to change 
my opinion at the time, that she had told me the bishop attempted to pull up her 
clothes. I then told her I must speak to the bishop; that I would not return 
with him ; that I would not be ordained by him. She soothed me, and dissuaded 
me, saying that the bishop might have taken more wine than he was aware of, 


and did not know what he was doing. She also said I was not in a fit state of 


mind to speak to him. I promised her for the present that I would not speak to 
him. We then rode to Homer. I revolved on the way what I ought to do. I 
concluded that I would be ordained, say nothing about it, trea: the bishop with 
the civility that my official relation required, and with no more. ‘The next 
stopping-place was about twelve miles from Syracuse, where we breakfasted. 


We arrived in Syracuse about ten o'clock. 1 was examined at the house of 


General Granger by old Mr. Pardee. Service commenced at eleven o'clock, and 
I was ordained priest by Bishop Onderdonk.”’ 


The assaults upon the Misses Rudderow were testified to by 
them. ‘That on Miss Helen M. Rudderow was while she was 
seated with the bishop, in a carriage, riding from church in New 
York to her home; the Rev. James C. Richmond being seated 
on the first seat, and driving. ‘The substance of her statement 
was this : 

‘We had not proceeded very far from the church, when Bishop Onderdonk 
put his arm around my neck, and thrust his hand into my bosom: this he 
continued to do. I was very much surprised and agitated, and would have 
jumped from the carriage, had it not been for exposing him to the Rev. Mr. 
Richmond. He kept repeating the offence until we reached home, where he was 
to dine with us. I immediately went to the room occupied by my sister and 
myself, and told her what had happened. I entreated her to go down and 
entertain him, as the family were not yet prepared to do so; she consented, 
upon condition that [ should follow as soon as I could sufficiently compose 
myself; whieh I did, and found my mother and sister-in-law with them.”’ 


Miss Jane Rudderow testified that she went down to entertain 
the bishop, at her sister’s request, although having a nervous head- 
ache. What occurred appears in her statement : 


‘* He was standing by the centre-table when I entered. He advanced to meet 
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me with extended hand, and said, ‘My daughter, I must cure you of these 
nervous headaches,’ and led me to the sofa. I sat down in the centre of the 
sofa. Bishop Onderdonk immediately insulted me. He thrust his hand in my 
bosom. I moved to the other end of the sofa. He followed me, and repeated 
the insult. I was afraid to scream, or even reprove him; for my two brothers 
were in the hall. I was fearful for his personal safety, and did not expose him 
for the sake of the church. I was relieved by the entrance of my sister-in-law, 
Mrs. John Rudderow. We were summoned to dinner. I was reserved at the 
table, for I could scarcely keep from tears. After dinner we went on to the 


piazza. Bishop Onderdonk requested me to show him Mr. Schermerhori’s 


house ; which I did by walking to the north end of the piazza. He threw his 
arm around my neck; I retreated into the drawing-room; where my mother, 
and sister, and sister-in-law immediately followed me. It was a stormy day ; 
and I went to the window-shade to go underneath it, but not to raise it, to see if 
it had ceased raining. We were determined to go to Sunday school, though we 
expected but few children to be present. Much to my surprise, Bishop Onder- 
donk was immediately by my side, and repeated the insult in the same manner as 
I stated before. Ithrew his hand away from me, and retreated from underneath 
the shade. I observed my mother regarding me intently. We repaired to the 
Sunday-school, and left my mother and sister-in-law to entertain him.”’ 


The alleged assault on Mrs. Beare was in a carriage, and was 
of a similar character, but we do not choose to fill our pages with 
the details of the case; nor are we able, and we do not deem it 
necessary, to present the cross-examination of the witnesses, which 
was conducted with great ability, and was very minute. We are 
bound to say, however, that from aught that appears in the report, 
the witnesses passed that trying ordeal with credit to themselves, 
and we see nothing in this part of the case that can be fairly 
said to invalidate the truth of their testimony, so far as the con- 
sistency of their statements is concerned. It appeared however, 
that Miss Rudderow aud Mrs. Beare had subsequently conduct- 
ed towards the bishop, in a manner somewhat singularly cordial 
upon the supposition of the grave impropriety of his conduct, and 
his counsel laid great stress upon this in closing the case. It 
also appeared that Mr. Beare had made complaint of the treatment 
of his wife, and the bishop was spoken to on the subject. His 
conduct towards Mr. Beare was also singular, on the supposition 
of his innocence, and the counsel for the prosecution made great 
use of it against him. 

Upon a candid examination of the case, it seems to us that the 
principal charges were made out to the satisfaction of any unbiased 
mind. ‘The character of the witnesses seems to be above reproach ; 
no attempt was made to impeach them. ‘Their statements, in the 
main, were consistent and positive ; and to some of the acts there 
were in effect two witnesses. It may be that some of the state- 
ments were exaggerated ; that the transactions were highly colored ; 








vor 








550 TRIAL OF BISHOP GCNDERDONK. 


but there were certain prominent facts about which the witnesses 
could not be mistaken. The only way to get rid of them was to 
impute the grossest perjury ; and to do this the counsel hardly ven- 
tured ; and although hints of a conspiracy were often thrown out, 
yet such a theory, for it was a mere theory, was unsustained by 
evidence, and seems to us, from the circumstances, the character of 
the witnesses, and the nature of their evidence, to be entirely im- 
probable, so far as the witnesses were concerned. Whether there 
may have been secret means used to have the bishop brought to 
trial we give no opinion ; that part of the matter does not come within 
our province. But if such were the case, it would amount to nothing 
more than a conspiracy to have the truth come out, and does not 
affect the question of guilt or innocence in the slightest degree. 
Nor does the argument of the learned counsel for the bishop, that 
the subsequent conduct of the witnesses towards the bishop was 
inconsistent with his guilt, have much effect on our minds to show 
his innocence. ‘The truth is, persons act very differently under the 
same circumstances. No fixed rule can be adopted. The offender 
was a bishop: he was looked upon as more pure than ordinary 
men; the sanctity of his office protected him when other men 
would have been suspected at once of a bad intent. The witnesses 
doubtless endeavored to excuse him to themselves, and each of 
them probably supposed that the acts known to them had never 
before been committed towards others. Besides this, there was the 
natural and instinctive dread of a public exposure —the remarks 
of the vulgar, and the reproaches of the pure — which might well 
have caused delicate women to desire that no accusation should 
be made. ‘Ihe very manner in which these ladies have been 
treated by a portion of the court, the counsel, and the press, is 
enough to cause any other ladies similarly situated to wish the 
whole thing buried in oblivion. 

So, too, in regard to the conduct of the witnesses at the time of 
the alleged assaults. Every person who has any knowledge of 
human nature is aware, that the conduct of people under the same 
circumstances is often very different. No general inference can be 
drawn which will be correct in every case. Every lawyer is pre- 
pared to argue from the appearance of a witness that he is swearing 
falsely. Nothing is more common than for a prosecuting officer 
to contend that one prisoner is guilty because he was confused 
when charged with the crime, and the next moment to argue as 
strongly, that another is guilty, because he appeared perfectly cool 
and self-possessed when first accused of the offence. Now, the 
conduct of these ladies has been alluded to with great flippancy, 
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as showing that they did not act like pure-minded persons in not 
making more ado when so strangely assaulted. Is thissound? We 
will not deny that some women, whom Will Honeycomb calls 
*‘ outrageously virtuous,” would make a great outcry on such occa- 
sions ; but we confess that such a course would arouse our suspicions 
more than the opposite. We have always supposed that purity 
was unsuspicious —: not easily offended, because not thinking evil. 
No; it is the other class of persons that make a fuss on such occa- 
sions. Virtue blows no trumpet ; modesty needs no sword. ‘ 'T'o 
the pure all things are pure”; and a woman of this sort is slow to 
believe she is insulted. She doubts the evidence of her senses, 
and when annoyed past endurance, she thinks there must be some 
mistake, and quietly retreats. ‘To our mind the conduct of Mrs. 
Butler in particular, towards the bishop, was not merely that of a 
modest woman; it was that of one whose education can scarcely 
have been deficient in the graces which dignify and adorn the 
female mind.’ 

The main argument of the counsel for the respondent was, that 
the acts alleged were improbable, and they argued with great force 
that the circumstances of the assaults — the times, and the folly of 
the thing, were too improbable for belief. But all crime is im- 
probable in the same way, although in general perhaps to a less 
extent. A great lawyer lays it down that all criminals are in a 
degree insane. Now, it appears that the bishop was in the habit 
of taking stimulating drinks, and on one of the occasions at least he 
was tipsy ; and although this is no excuse for him, yet in such a 
situation he would not be very likely to be particular as to the cir- 
cumstances by which he was surrounded. Besides, every lawyer 
knows that strong amatory propensities, unrestrained, lead to the 
most extraordinary and improbable oflences against decency and 
law. Mr Ketchum alludes to a case in point: 


‘<The difficulty in the case, and there is none other, is, that the Bishop would do 
the thing at all. Now I may speak of a case which was notorious. A few 
years ago, in a neighboring city, there dwelt a minister of the gospel, not an 
Episcopalian, learned, accomplished — moving in the best society ; and yet that 
man would start with his family for the house of God, and return on some pre- 
tence or another to his dwelling, and there hold in foul embrace a negro wench, 
his cook. Why, every man said that was impossible, and it would not have been 
believed if sworn to by the negro wench; but in the honesty of his heart, when 


1 We have been struck with the tremendous effect of the comparison by Mr. Gra- 
ham, of the conduct of Mr. Beare, whoknelt down and prayed for guidance in the 
matter, and that of the Rev. Dr. Higbee, who said he would have “kicked the 
bishop out of doors.” 
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he was found guilty of other offences, he confessed the whole. He laid the whole 
open — he confessed his deeds, black as they were — submitted to the discipline 
of his church; and, after some twenty years of suspense, accompanied by peni- 
tence, he has, I believe, been restored.”’ 

So, too, the case of a criminal exposure of the person. How 
unnatural and how unaccountable such an offence is! and yet it is 
often committed. Perhaps many of our readers may have heard 
of the case of an eminent and rising barrister in London, a member 
of parliament, who committed this singular offence and was ruined. 
He is now, we believe, alive and practising as chamber counsel and 
as a law writer, but entirely disgraced and debarred froin society. 

Upon the whole, we do not see how any unbiased mind can 
come to any other conclusion, than that Bishop Onderdonk was 
guilty of the principal charges made against him. We have known 
multitudes of criminals convicted on slighter evidence, and if he 
had been pronounced innocent we should despair of ever seeing a 
conviction by an ecclesiastical tribunal. 

Our remarks have extended to a greater length than we intended, 
and we have but little space in which to allude to the manner of the 
trial. The report is an admirable one ; we have seldom or never 
seen a better in this country. ‘The proceedings were, in general, 
characterized by sound judgment and more regard to legal and 
other proprieties than is apt to be the case ina tribunal like this. 
They contrast most favorably with the specimen of old-womanism 
recently exhibited in the trial of the Rev. Mr. Fairchild, in New 
Hampshire. We attribute this in a great measure to the presence 
of able and learned counsel. . The case was managed with great 
ability, and the arguments of all the counsel were worthy of their 
reputation. That of Mr. Ketchum, although not so neat and 
finished, perhaps, as Mr Ogden’s, yet had a ponderous strength, 
massive power, that must have produced a great impression on the 
court. Many of the opinions of the bishops are extremely well 
drawn up and display much good sense. This is especially the case 
with those of a majority of the court who pronounced the bishop 
guilty. ‘They are in marked contrast with the forcible feebleness 


of the bishop of New Jersey, and the coarse brutality of the bishop of 


Maryland. ‘The opinion of this latter functionary, acting as a 
judge (God save the mark !) is worthy of a passing remark. After 
making his name appear no less than three times on the same page, 
and commencing “ in the name of God, amen,” this “ William Rol- 
linson Whittingham, Bishop of Maryland,” proceeds to give eight 
pages of “reasons,” in which the turgid bombast and the feeble 
reasoning are only relieved by a vulgar and brutal attack upon 
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some of the female witnesses, that would do honor to a street black- 
guard. No one who reads his “ opinion” will consider this 
language too strong. 

In closing this hasty notice of a most exciting trial, we think it 
proper to state, that we have no personal knowledge of any of the 
parties ; nor do we take any part in the unhappy difficulties in the 
Episcopal church, out of which or in connection with which this trial 
seems to have arisen. We have read the volume simply as a trial ; 
we have looked at it merely as a lawyer. It so happens that we 
scarcely know the difference between a high churchman and a low 
churchman; and as our education has been in another faith, we 
have never happened to attend upon the Episcopal service. What- 
ever influences, therefore, may have been brought against the 
bishop of New York, they have had no effect on our judgment. 
Whether or not he is a heretic in faith we do not know, nor do we 
care. But that he is guilty of the principal charges made against 
him at this trial, we have no doubt ; and so we leave the case. 


Recent American Decisions. 


Supreme Court of the United States, December Term, 1844, at 
Washington, D. C. 


Ex parte Tue City Bank or New Orveans. 
In re Curisty, AssicneE or Watpen v. City Banx or New 
ORLEANS. 


In an application to the supreme court for a writ of prohibition to be issued to 
the district court, for exceeding its jurisdiction, the supreme court can only 
consider those matters which appear upon the record ; and matters, if intended 
to be presented, should be made a part of the record by suitable pleadings in 
the district court. 

The district courts of the United States possess no equity jurisdiction whatever, 
except under the bankrupt act of 1841, ch. 9. 

The equity jurisdiction of the district courts in bankruptcy is to be exercised 
summarily in the nature of summary proceedings in equity; and not of plenary 
proceedings in equity, according to the general course of equity practice ; and 


those proceedings are not subject to appeal. 
The jurisdiction conferred on the district courts by the 6th section of the bankrupt 
act, over all cases and controversies between the bankrupt and his creditors, 
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and between the creditors and the assignee, is not limited to creditors who 
prove their debts in bankruptcy, but extends to all whose debts constitute pre- 
sent subsisting claims, capable of being asserted in any form under the bank- 
ruptey. 

The 5th section of the bankrupt law does not prevent a creditor from proceeding 
against the assignee to obtain the benefit of any mortgage, pledge or other 
security pro tanto, or the assignee from proceeding to redeem or contest the 
same. 

The 2d section of the bankrupt law does not impair the jurisdiction of the district 
courts to inquire into and ascertain the validity and extent of the liens, mort- 


gages and other securities, therein provided for, and to grant the proper relief 


to the parties interested. 

The district courts possess full jurisdiction to suspend and control proceedings in 
the state courts, instituted by any creditor or party adversely interested, to 
enforce his rights or obtain remedial redress against the bankrupt or his assets, 
by acting upon the parties through the instrumentality of an injunction or other 
remedial proceedings in equity, upon application by the assignee, and a proper 
ease for such interference made out. 

The prosecution or defence of any such proceedings in the state courts is placed 
under the discretionary authority of the district courts. 

The supreme court possesses no revising power over the decrees of the district 
courts, sitting in bankruptcy. 

The supreme court is not authorized to issue a writ of prohibition to the district 


courts, except in cases where the district courts are proceeding as courts of 


admiralty and maritime jurisdiction. Judiciary Act of 1789, ch. 20, § 13. 

A petition was presented to the district court by the assignee of a bankrupt, 
stating that a large tract of real estate, which was in the possession of the 
bankrupt at the time of his petitioning for the benefit of the bankrupt act, but 
was mortgaged to certain creditors, was subsequently sold by the sheriff of the 
state court to satisfy the mortgage debt, and praying that the sale be declared 
null, that the property be delivered up to the assignee, and that the debt and 
mortgage be decreed to be null and void. The creditors, who had not proved 
their debts in bankruptey, put in a plea, denying the jurisdiction of the district 
court. ‘The court affirmed its jurisdiction, and ordered the creditors to answer 
to the merits. ‘The creditors then applied to the supreme court of the United 
States for a writ of prohibition, to be issued to the district court. It was held, 
that the district court had not exceeded its jurisdiction in entertaining the suit, 
but had full authority to proceed to adjudication upon the merits; and the 


motion for a writ of prohibition was overruled. 


Srory, J. delivered the opinion of the court. 


This is the case of an application on behalf of the City Bank of 


New Orleans to this court for a prohibition to be issued to the 
district court of the United States for the district of Louisiana, to 
prohibit it from further proceedings in a certain case in bankruptcy, 
pending in the said court, upon the petition of William Christy, 
assignee of Daniel T. Walden, a bankrupt. The suggestions for 
the writ state at large the whole proceedings before the district 


court, and contain allegations of some other facts, which either do 
not appear at all upon the face of those proceedings, or qualify or 
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contradict some of the statements contained therein. So far as 
respects these allegations of facts, not so found in the proceedings 
of the district court, we are not upon the present occasion at 
liberty to entertain any consideration thereof for the purpose of 
examination or decision, as it would be an exercise of original 
jurisdiction on the part of this court, not confided to us by law. 
The application for the prohibition is made upon the ground that 
the district court has transcended its jurisdiction in entertaining 
those proceedings; and whether it has or not must depend, not 
upon facts stated dehors the record, but upon those stated in the 
record, upon which the district court was called to act, and by 
which alone it could regulate its judgment. Other matters, whether 
going to oust the jurisdiction of the court, or to establish the want 
of merits in the case of the plaintiff, constitute properly a defence 
to the suit, to be propounded for the consideration of the district 
court by suitable pleadings, supported by suitable proofs, and 
cannot be admitted here to displace the right of the district court 
to entertain the suit, 

Let us then see, what is the nature of the case originally presented 
to the district court. It is founded upen a petition of William 
Christy, as assignee of Daniel T. Walden, a bankrupt, in which he 
states, that the bankrupt, at the time of his filing his schedule of 
property and surrendering it to his creditors, was in possession of 
a large amount of real estate, described in the petition, situate in 
the city of New Orleans, which was to be administered and 
disposed of in bankruptey, the bankrupt having applied to the 
court for the benefit of the bankrupt act. It further states that 
the City Bank of New Orleans, claiming to be a creditor of the 
bankrupt and to have a mortgage on the aforesaid property, the 
said corporation, being a scheduled creditor, being a party to the 
proceedings in bankruptcy and being fully aware of the pendency 
of the same proceedings, did proceed to the seizure of the said 
property and did prosecute the said seiznre to a sale of the same 
property, the same being put up and offered for sale at public 
auction by the sheriff of the state district court on or about the 
27th of June, 1842, and it was by the said sheriff declared to be 
struck off to the said City Bank, notwithstanding the remonstrances 
of the said assignee, and his demands to have the same delivered 
up to him for the benefit of all the creditors of the bankrupt. 

It further avers, that the same property was illegally offered for 
sale, and that it is itself a nullity, and conferred no title on the 
said City Bank ; that the sale was a fraud upon the bankrupt act ; 
that the City Bank attempted thereby to obtain an illegal preference 
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and priority over the other creditors of the bankrupt ; and that the 
property was sold at two thirds only of its estimated value ; that 
the City Bank had never delegated to any person the authority to 
bid off the same to the said bank at the sale ; and that the previous 
formalities required by law for the sale were not complied with, 
and that the property had been illegally advertised and appraised. 

It further avers, that the bankrupt, long prior to his bankruptcy, 
was contesting the debt claimed by the said bank, and contending, 
that the said debt was not owing by him, and the said property 
was not bound thereby. It further avers, that the said debt is void 
for usury on the part of the said bank in making the loan, the 
same not having been made in money, but that it -vas received as 
at par in bonds of the Municipality No. 2, which were then at 
a depreciation of from twenty to twenty-five per cent. at their real 
current market value. And that the said bank had no authority to 
make the said contract, or to accept or execute the mortgage given 
by the bankrupt, and that the contract and mortgage are utterly 
void, and should be so decreed by the court. 

The prayer of the petition is, that the sheriff’s adjudication of 
the said property may be declared null and void, and that the said 
property may be adjudged to form part of the bankruptcy, and 
given up to the petitioner to be by him administered and disposed 
of in the said bankruptcy, and according to law; that the said 
debt and mortgage may be decreed to be null and void, and the 
estate of the said bankrupt discharged from the payment thereof ; 
and that if the said adjudication shall be held valid, and the debt 
and mortgage maintained by the court, then that the amount of 
the said adjudication may be ordered to be paid over by the said 
bank to the petitioner, to be accounted for and distributed by him 
according to law in the course of the settlement of the bankrupt’s 
estate, and for all general and equitable relief in the premises. 

To this petition the bank by way of answer pleaded various 
pleas ; Ist, that the district court had no jurisdiction to decide 
upon the premises in the petition ; 2d, that the subject had already 
become res judicata in two suits of D. T. Walden v. The City 
Bank, and The City Bank v. D. T. Walden, in the state courts, 
and by the district court upon the petition of D. 'T. Walden for 
an injunction, (not stating the nature or subject matters of such 
suits so as to ascertain the exact matters therein in controversy) ; 
3d, that the petition contained inconsistent demands, namely, that 
the sale be set aside, and that the proceeds of the sale be decreed 
to the petitioner; and 4th, that the mortgages to the bank were 
valid upon adequate considerations ; that the order of seizure and 
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sale were duly granted, and the sale duly made, with all legal 
formalities, and the property adjudicated to the bank; that the 
price of the adjudication was retained by the bank to satisfy the 
said mortgages, and that the bank became, and were, the lawful 
owners of the property. The pleas concluded with a denial of 
all the allegations in the petition, and prayed that the issues in 
fact involved in the petition be tried by a jury. It is unnecessary 
for us to consider, whether such a mode of pleading is allowable in 
any proceedings in equity, whether they are summary or plenary. 

Upon this state of the pleadings the petitioner took exceptions 
to the answer of the bank, and three questions were adjourned 
into the circuit court for its decision. ‘To these questions the 
circuit court returned the following answers : 

‘*In answer to the questions adjourned into this court by the 
district court for the said district, it is ordered, that the following 
answers be certified to the district court in bankruptcy, as the 
opinion of the court thereupon : 

First. ‘That the said district court has, under the statute of 
bankruptcy, full and ample jurisdiction of all the questions arising 
under the petition of William Christy, assignee of Walden, to 
try, adjudge, decree and determine the same between the parties 
thereto. 

Secondly. That the sale made of the mortgaged property, 
under the seizure and sale ordered by the district court of the state 
of Louisiana, is void, and that the district court of the United 
States should, by its decree, declare it void in the suit; and that 
said last mentioned court has full power and authority to try and 
determine the validity of said mortgages, and if proved, upon the 
trial, void, according to the laws of Louisiana, to make a decree 
accordingly, and order a sale of the property therein contained, for 
the benefit of the several creditors of the bankrupt; but if, upon 
proof, said mortgages shall be sustained and adjudged valid, a 
decree should be rendered in favor of the mortgagees, condemning 
to sale all their interests, rights, and title therein, and all the 
interest, right, and title of the bankrupt, and all the general 
creditors, in the hands of the assignee, and the rights and title of 
the assignee also ; and by the order of sale, the marshal be directed 
to pay over to the mortgagees, after deducting the per cent. for his 
commissions, and all the legal costs of the suit, the amount of their 
claim, if the proceeds of the sale amount to so much, and the 
balance, if any, to pay over to the assignee; and that by such 
decree, the assignee be ordered to make proper title and convey- 
ance to the purchaser or purchasers, upon the full payment of the 
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purchase money, and a reasonable compensation to the assignee 
for making such conveyance, to be determined and settled by the 
judge of the district court, should the purchaser or purchasers, and 
the assignee, disagree as to the amount. 

Thirdly. The second and alternative prayer in the petition of 
the assignee, asking the payment to him of the whole amount of 
the proceeds of the former sale of the mortgaged property, being 
inconsistent with the opinion of the court on the second point, will 
therefore be disregarded on the trial by the district court.” 

Subsequently the assignee filed a supplemental or amended 
petition in the district court, stating the matters contained in the 
original petition more fully and at large, with more precise aver- 
ments, and mainly relying thereon; and alleging, among other 
things, that the City Bank became a party to the proceedings 
in bankruptey. And by a subsequent amendment or supple- 
mental allegation the assignee averred, that the bank became a 
party to the proceedings in bankruptcy, first, by operation of law, 
the bank being, at the time of the bankruptcy, mortgage creditors 
of the bankrupt, and named in his schedule ; secondly, by their 
own act, having filed a petition in the court in September, 1842, 
praying that the demand of the assignee for the postponement of 
the sale of certain property be disregarded, that their privileges be 
recognized, and that the property be sold under an order of the 
court for cash, and that the court had since refused leave to the 
bank to withdraw and discontinue the latter application and pe- 
tition. 

To the supplemental and amended petition the bank put in an 
answer or plea, denying the jurisdiction of the district court to 
take cognizance thereof, and insisting that they had never proved 
their debt in bankruptey ; but had prosecuted their remedy in the 
state courts against the mortgaged property, relying upon their 
mortgage as a lien wholly exempted from the operation of the 
bankruptcy by the express terms of the bankrupt act; that the 
district court, sitting asa bankrupt court, and holding summary 
jurisdiction in matters of bankruptey under the act of congress, 
ought not to take cognizance of the petition and supplemental 
petition, inasmuch as all jurisdiction over the premises is by law 
vested in, and of right belongs to the circuit court of the United 
States for the eastern district of Louisiana, holding jurisdiction in 
equity, and proceeding according to the forms and principles of 
chancery, as prescribed by law; or to the district court of the 
United States, proceeding in the same manner, and vested with 
concurrent jurisdiction over all suits at law or in equity, brought 
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by an assignee against any person claiming an adverse interest, 
which courts are competent to entertain the suit of the petitioner, 
and grant him the relief prayed for, if by law entitled to the same, 
and not this court, and the bank therefore prayed the said petition 
and supplemental petition to be dismissed for want of jurisdiction. 

The district court affirmed its jurisdiction, considering that the 
matters of the plea had been already determined by the decree of 
the circuit court already referred to, and overruled the plea, and 
ordered the bank to answer to the merits of the cause. 

It is at this stage of the proceedings, so far as the record before 
us enubles us to see, that the motion for the prohibition has been 
brought before this court for consideration and decision. Upon 
the argument the principal questions, which have been discussed, 
are; First, What is the true nature and extent of the jurisdiction 
of the district court, sitting in bankruptcy : Secondly, Whether, if 
the district court has exceeded its jurisdiction in the present case, 
a writ of prohibition lies from this court to that court to stay 
further proceedings. Each of these questions is of great impor- 
tance ; and the first, in an especial manner, having given rise to 
some diversity of opinion in the different circuits, and lying at the 
foundation of all the proceedings in bankruptcy, is essential to be 
decided in order to a safe and just administration of justice under 
the bankrupt act. 

In the first place, then, as to the jurisdiction of the district court 
in matters of bankruptcy. Independent of the bankrupt act of 
1841, ch. 9, the district courts of the United States possess no equity 
jurisdiction whatsoever; for the previous legislation of congress 
conferred no such authority upon them. Whatever jurisdiction, 
therefore, they now possess, is wholly derived from that act. And, 
as we shall presently see, the jurisdiction thus conferred is to be 
exercised by that court summarily in the nature of summary pro- 
ceedings in equity. 

The obvious design of the bankrupt act of 1841, ch. 9, was to 
secure a prompt and effectual administration and settlement of the 
estate of all bankrupts within a limited period. Tor this purpose 
it was indispensable that an entire system, adequate to that end, 
should be provided by congress, capable of being worked out 
through the instrumentality of its own courts, independently of all 
aid and assistance from any other tribunals over which they could 
exercise no effectual control. The tenth section of the act declares, 
that in order to ensure a speedy settlement and close of the pro- 
ceedings in each case in bankruptcy, it shall be the duty of the 
court to order and direct a collection of the assets and a reduction 
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of the same to money and a distribution thereof at as early periods 
as practicable, consistently with a due regard to the interests of the 
creditors; and that such distribution of the assets, so far as can be 
done consistently with the rights of third persons having adverse 
claims thereto, shall be made as often as once in six months; and 
that all the proceedings in bankruptcy in each case, if practicable, 
shall be finally adjusted, settled and brought to a close by the 
court within two years after the decree declaring the bankruptcy. 
By another section of the act (s. 3) the assignee is vested with all 
the rights, titles, powers and authorities to sell, manage and dis- 
pose of the estate and property of the bankrupt, of every name 
and nature, and to sue for and defend the same, subject to the orders 
and directions of the court, as fully as the bankrupt might be- 
fore his bankruptcy. By another section (s. 9,) all sales, transfers 
and other conveyances of the bankrupt’s property and rights of 
property are required to be made by the assignee at such times and 
in such manner, as shall be ordered and appointed by the court in 
bankruptey. By another section, (s. 11) the assignee is clothed 
with full authority, by and under the order and direction of the 
proper court in bankruptcy, to redeem and discharge any mortgage 
or other pledge, or deposit, or lien, upon any property, real or 
personal, and to tender a due performance thereof, and to com- 
pound any debts or other claims or securities due or belonging to 
the estate of the bankrupt. 

l’rom this brief review of these enactments, it is manifest, that 
the purposes, so essential to the just operation of the bankrupt sys- 
tem, could scarcely be accomplished except by clothing the courts 
of the United States, sitting in bankruptcy, with the most ample 
powers and jurisdiction to accomplish them; and it would be a 
matter of extreme surprise, if when congress had thus required 
the end, they should at the same time have withheld the means by 
which alone it could be successfully reached. Accordingly we 
find that by the sixth section of the act, it is expressly provided, 
‘That the district court in every district shall have jurisdiction in 
all matters and proceedings in bankruptcy, arising under this act, 
and any other act which may hereafter be passed on the subject of 
bankruptey, the said jurisdiction to be exercised summarily in the 
nature of summary proceedings in equity; and for this purpose 
the said district court shall be deemed always open. And the dis- 
trict judge may adjourn any point or question arising in any case 
in bankruptey into the circuit court for the district, in his discretion, 
to be there heard and determined ; and for this purpose the circuit 
court of such district shall also be deemed always open.” If the 
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section had stopped here, there could have been no reasonable 
ground to doubt, that it reached all cases, where the rights, claims 
or property of the bankrupt, or those of his assignee are concerned, 
since they are matters arising under the act, and are necessarily 
involved in the due administration and settlement of the bankrupt’s 
estate. In this respect the language of the act seems to have been 
borrowed from the language of the constitution, in which the judi- 
cial power is declared to extend to all cases arising under the consti- 
tution, laws, or treaties of the United States. But the section does 
not stop here ; but in order to avoid all doubt, it goes on to enu- 
merate certain specific classes of cases, to which the jurisdiction 
shall be deemed to extend, not by way of limitation, but of expla- 
nation and illustration of the generality of the preceding language. 
The section further declares, — ‘* And the jurisdiction hereby con- 
ferred on the district court shall extend to all cases and controversies 
in bankruptcy, arising between the bankrupt and any creditor or 
creditors, who shall claim any debt or demand under the bankrupt- 
cy, to all cases and controversies between such creditor or creditors, 
and the assignee of the estate, whether in office or removed; and 
to all acts, matters and things to be done under and in virtue of the 
bankruptcy until the final distribution and settlement of the estate 
of the bankrupt and the close of the proceedings in bankruptcy.” 
This last clause is manifestly added in order to prevent the force of 
any argument, that the specific enumeration of the particular 
classes of cases ought to be construed as excluding all others not 
enumerated upon the known maxim, often incorrectly applied, 
Expressio unius est exclusio alterius. ‘The eighth section of the act 
further illustrates this subject. It is there provided, “ That the 
circuit court within and for the district, where the decree of bank- 
ruptcy is passed, shall have concurrent jurisdiction with the district 
court of the same district of all suits at law and in equity, which 
may and shall be brought by any assignee of the bankrupt against 
any person or persons claiming an adverse interest or by such per- 
son against such assignee, touching any property or rights of 
property of such bankrupt transferable to or vested in such as- 
signee.’ Now, this clause certainly supposes, either that the 
district court, in virtue of the 6th section above cited, is already in 
full possession of the jurisdiction in the class of cases here men- 
tioned, at least so far as they are of an equitable nature, and then 
confers the like concurrent jurisdiction on the circuit court; or it 
intends to confer on both courts a coextensive authority over that 
very class of cases, and thereby demonstrates, that congress did 
not intend to limit the jurisdiction of the district court to the classes 
VOL. Vil. — NO. XII. 71 
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of cases specially enumerated in the sixth section, but to bring 
within its reach all adverse claims. Of course, in whichever court 
such adverse suit should be first brought, that would give such 
court full jurisdiction thereof, to the exclusion of the other. But in 
no shape whatsoever can this clause be construed otherwise to 
abridge the exclusive jurisdiction of the district court over all 
other ‘‘ matters and proceedings in bankruptey, arising under the 
act, or over all acts and matters and things, to be done under, and 
in virtue of the bankruptey.” 

One ground urged in the declinatory plea of the bank to the 
supplemental petition, and also in the argument here, is, that the 
district court would have had jurisdiction in equity over the present 
case, if the suit had been by a formal bill, and other plenary pro- 
ceedings, according to the common course of such suits in the 
circuit court; but that it has no right to sustain the suit in its 
present form of a summary proceeding in equity. Now, without 
stopping to consider, whether the petition of the assignee in the 
present case is not in substance and for all useful purposes, a bill 
in equity, it is clear, that the suggestion has no foundation whatso- 
ever in the language or objects of the sixth or eighth sections of 
the bankrupt act. There is no provision in the former section, 
authorizing or requiring the district court to proceed in equity, 
otherwise than ‘summarily in the nature of summary proceedings 
in equity ; ’’ and that court is by the same section clothed with full 
power and authority, and indeed it is made its duty, “ frem time 
to time to prescribe suitable rules and regulations, and forms of 
proceedings in all matters in bankruptcy,” subject to the revision 
of the circuit court; and it is added; “and in all such rules, 
regulations and forms, it shall be the duty of the said courts to 
make them as simple and brief as practicable, to the end to avoid 
all unnecessary expenses, and to facilitate the use thereof by the 
public at large.” If any inference is to be drawn from this lan- 
guage it is, not that the district court should in any case proceed 
by plenary proceedings in equity in cases of bankruptcy, but that 
the circuit court should, by the interposition ef its revising power, 
aid in the suppression of any such plenary proceedings, if they 
should be attempted therein. The manifest object of the act was 
to provide speedy proceedings, and the ascertainment and adjust- 
ment of all claims and rights in favor of or against the bankrupt’s 
estate in the most expeditious manner, consistent with justice and 
equity, without being retarded or obstructed by formal preceed- 
ings, according to the general course of equity practice, which had 
nothing to do with the merits. 
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Another ground of objection, insisted on in the argument, is, that 
the language of the sixth section, where i; refers to “ any creditor 
or creditors, who shall claim any debt or demand under the bank- 
ruptcy,” is exclusively limited to such creditors as come in and 
prove their debts under the bankruptcy, and does not apply to 
creditors, who claim adversely thereto. If this argument were 
well founded, it would be sutlicient to say, that the case would 
then fall within the concurrent jurisdiction given by the eighth 
section, already cited, and therefore not avail for the City Bank. 
But we do not so interpret the language. When creditors are 
spoken of ‘ who claim a debt or demand under the bankruptey,” 
we understand the meaning to be, that they are creditors of the 
bankrupt, and that their debts constitute present subsisting claims 
upon the bankrupt’s estate, unextinguished in fact or in law, and 
capable of being asserted under the bankruptcy, in any manner 
and form, which the creditors might elect, whether they have a 
security by way of pledge or mortgage therefor, or not. If they 
have a pledge or mortgage therefor they may apply to the court 
to have the same sold, and the proceeds thereof applied towards 
the payment of their debts pro tanto, and to prove for the residue ; 
or, on the other hand, the assignee may contest their claims in the 
court, or seek to ascertain the true amount thereof, and have the 
residue of the property, after satisfying their claims, applied for 
the benefit of the other creditors. Still, the debts, or demands 
are, in either view, debts or demands under the bankruptey, and 
they are required by the bankrupt act to be included by the bank- 
rupt in the list of the debts due to his creditors, when he applies for 
the benefit of the act. So that there is nothing in the language or 
intent of the sixth section to justify the conclusion, which the argu- 
ment seeks to arrive at. The fifth section of the bankrupt act is 
framed diverso intuitu. It does not speak of creditors, who shall 
claim any debt or demand under the bankruptcy; but it uses 
other qualifying language. The words are, “ All creditors coming 
in and proving their debts under such bankruptcy, in the manner 
hereinafter prescribed, the same being bona fide debts, shall be 
entitled to share in the bankrupt’s property and eflects, pro rata, 
&e. ;” “and no creditor or other person, coming in or proving his 
debt or other claim, shall be allowed to maintain any suit at law or 
in equity therefor; but shall be deemed thereby to have waived 
all right of action and suit against such bankrupt.” But this pro- 
vision by no means interferes with the right of any creditor to pro- 
ceed against the assignee under the bankruptcy, to have the benefit 
of any mortgage, pledge or other security, pro tanto, for his debt, 
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if he elects so to do, or with the rights of the assignee to redeem 
the same, or otherwise to contest the validity of the debt or security 
under the bankruptcy. 

It is also suggested, that the proviso of the second section of the 
act declares, ‘ ‘That nothing in this act shall be construed to annul, 
destroy or impair any lawful rights of married women or minors, 
or any liens, mortgages, or other securities on property, real or 
personal, which may be valid by the laws of the states respectively, 
and which may not be inconsistent with the provisions of the 
second and fifth sections of this act;” and that hereby such liens, 
mortgages and other securities are saved from the operation of the 
bankrupt act, and by inference, from the jurisdiction of the district 
court. But we are of opinion, that the inference, thus attempted to 
be drawn, is not justified by the premises. ‘There is no doubt, 
that the liens, mortgages and other securities, within the purview 
of this proviso, so far as they are valid by the state laws, are not 
to be annulled, destroyed or impaired under the proceedings in 
bankruptcy ; but they are to be held of equal obligation and 
validity in the courts of the United States, as they would be in the 
state courts. The district court, sitting in bankruptcy, is bound to 
respect and protect them. But this does not and cannot interfere 
with the jurisdiction and right of the district court to inquire into 
and ascertain the validity and extent of such liens, mortgages, and 
other securities, and to grant the same remedial justice and relief 
to all the parties interested therein, as the state courts might or 
ought to grant. Ifthe argument has any force it would go equally 
to establish, that no court of the United States, neither the circuit 
court nor the district court, could entertain any jurisdiction over 
any such cases; but that they exclusively belong to the jurisdiction 
of the state courts. Such a conclusion would be at war with the 
whole theory and practice, under the judicial power given by the 
constitution and laws of the United States. The rights and the 
remedies in such cases are entirely distinct. While the former 
are to be fully recognized in all courts, the latter belong to the 
lex fori, and are within the competency of the national courts, 
equally with the state courts. 

Let us sift this argument a little more in detail. The eighth 
section of the bankrupt act (as we have already seen) confers on 
the circuit court concurrent jurisdiction with the district court, of 
all suits at law and in equity, brought by the assignee against any 
person claiming an adverse interest, and e converso by such person 
against the assignee. Now, the argument at the bar supposes, that 
a creditor, having any lien, mortgage, or other security, falls within 
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the category here described, as having an adverse interest. As- 
suming this to be true, (on which we give no opinion; and the 
clause certainly does include persons claiming by titles paramount, 
and not under the bankrupt,) still it must be admitted, that, under 
the eighth section, a bill in equity may be brought by or against 
such creditor in the circuit court to redeem or foreclose, or to 
enforce or to set aside such lien, mortgage or other security? If 
it can be, then the lien, mortgage, or other security, is not saved 
from the cognizance of the circuit court having jurisdiction in 
bankruptcy, but the most ample remedies lie there ; and although 
the rights of such creditors are to be protected, they are subject to 
the entire examination and decision of the court as much as they 
would be, if brought before the court in the exercise of its ordinary 
jurisdiction. If then the jurisdiction over such liens, mortgages 
and securities, exists in the circuit court, it follows from the very 
words of the bankrupt act, that the district court has a concurrent 
jurisdic’ion to the same extent, and with the same powers. 

But it is objected, that the jurisdiction of the district court is 
summary in equity and without appeal to any higher court. This 
we readily admit. But this was a matter for the consideration of 
congress in framing the act. Congress possess the sole right to 
say, what shall be the forms of proceedings, either in equity or at 
law in the courts of the United States; and in what cases an ap- 
peal shall be allowed or not. It isa matter of sound discretion, 
and to be exercised by congress in such a manner, as shall, in their 
judgment, best promote the public convenience and the true inter- 
ests of the citizens. Because the proceedings are’ to be in the 
nature of summary proceedings in equity, it by no means follows, 
that they are not entirely consistent with the principles of justice, 
and adapted to promote the interest, as well as the convenience, of all 
suitors. Because there is no appeal given, it by no means follows, 
that the jurisdiction is either oppressive or dangerous. No appeal 
lies from the judgment, either of the district or circuit court, in 


criminal cases ; and yet within the cognizance of one or both of 


those courts are all crimes and offences, against the United States, 
from those, which are capital down to the lowest misdemeanors, 
affecting the life, the liberty, and the property of the citizens. And 
yet there can be no doubt, that this denial of appellate jurisdiction is 
founded in a wise protective public policy. The same reasoning 
would apply to the appellate jurisdiction from the decrees and judg- 
ments of the circuit court, which are limited to cases above $2,000 ; 
and cases below that sum embrace a large proportion of the busi- 
ness of that court. 
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But in the present instance the public policy of confiding the 
whole jurisdiction to the district court without appeal in ordinary 
cases requires no elaborate argument for its vindication. ‘The dis- 
trict judges are presumed to be entirely competent to all the duties 
imposed upon them by the bankrupt act. In cases of doubt or 
difficulty, the judges have full authority given to them to adjourn 
any questions into the circuit court for a final decision. ‘That 
very course was adopted in the present case. In the next place, 
in one class of cases, that of adverse interests between the assignee 
and third persons, either party is at liberty to institute original pro- 
ceedings in the circuit court, if a prior suit has not been brought 
therefor in the district court. So that here the act has aflorded 
effectual means to have the aid and assistance of the judge of the 
circuit court, whenever it may seem to be either expedient or ne- 
cessary, to resolve any questions of importance or difficulty ; and it 
has also secured to parties, having an adverse interest, a right at 
their election to proceed in the district or the cireuit court for any 
remedial justice, which their case may require. On the other hand, 
the avowed policy of the bankrupt act, that of ensuring a speedy 
administration and distribution of the bankrupt’s effects, would (as 
has been already suggested) be greatly retarded, if not utterly defeat- 
ed by the delays necessarily incident to regular and plenary proceed- 
ings in equity in the district court, or by allowing appeals from the 
district court to the circuit court in all matters arising under the 
bankruptey. 

It is further objected, that if the jurisdiction of the district court 
is as broad and comprehensive, as the terms of the act justify ac- 
cording to the interpretation here insisted on, it operates or may 
operate, to suspend or control all proceedings in the state courts, 
either then pending, or thereafter to be brought by any creditor or 
person, haying any adverse interest, to enforce his rights or obtain 
remedial redress against the bankrupt or his assets after the bank- 
ruptey. We entertain no doubt, that under the provisions of the 
6th section of the act the district court does possess full jurisdic- 
tion to suspend or control such proceedings in the state courts, not 
by acting on the courts, over which it possesses no authority, but 
by acting upon the parties through the instrumentality of an in- 
junction or other remedial proceedings in equity, upon due applica- 
tion made by the assignee, and a proper case being laid before the 
court requiring such interference. Such a course is very familiar 
in courts of chancery, in cases where a creditor’s bill is filed for 
the administration of the estate of a deceased person, and it becomes 
necessary or proper to take the whole assets into the hands of the 
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courts, for the purpose of collecting and marshalling the assets, 
ascertaining and adjusting conflicting priorities and claims, and 
accomplishing a due and equitable distribution among all the parties 
in interest in the estate. Similar proceedings have been instituted 
in England in cases of bankruptcy; and they were without doubt 
in the contempiation of congress, as indispensable to the practical 
working of the bankrupt system. But because the district court 
does possess such a jurisdiction under the act, there is nothing in 
the act, which requires that it should in all cases be absolutely 
exercised. On the contrary, where suits are pending in the state 
courts, and there is nothing in them, which requires the equitable 
interference of the district court to prevent any mischief or wrong 
to other creditors under the bankruptcy, or any waste or misappli- 
cation of the assets, the parties may well be permitted to proceed 
in such suits and consummate them by proper decrees and judg- 
ments, especially where there is no suggestion of any fraud or 
injustice on the part of the plaintiffs in those suits. The act itself 
contemplates, that such suits may be prosecuted, and further pro- 
ceedings had in the state courts ; for the assignee is, by the third 
section, authorized to sue for and defend the property vested in him 
under the bankruptcy, ‘ subject to the orders and directions of the 
district court ;”’ ‘ and all suits at law and in equity then pending, in 
which such bankrupt is a party, may be prosecuted and defended 
by such assignee to its final conclusion in the same way and man- 
ner and with the same effect, as they might have been by the 
bankrupt.” 

So that here the prosecution or defence of any such suits in the 
state courts is obviously intended to be placed under the discretion- 
ary authority of the district court. And in point of fact, as we all 
know, very few, comparatively speaking, of the numerous suits 
pending in the state courts at the time of the bankruptcy ever have 
been interfered with, and never, unless some equity intervened, 
which required the interposition of the district court to sustain or 
protect it. 

It would be easy to put cases, in which the exercise of this 
authority may be indispensable on the part of the district court to 
prevent irreparable injury, or loss, or waste of the assets. Without 
adverting to the case at bar, where, upon the allegations in the peti- 
tion and supplemental petition, the creditors of the bankrupt are 
attempting to enforce a mortgage asserted to be illegal and invalid, 
and to procure a forced sale of the property by the sheriff in an 
illegal and irregular manner, thereby sacrificing the interest of the 
other creditors under the bankruptcy, let us put the case of numer- 
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ous suits pending, or to be brought in the state courts upon different 
mortgages, by the mortgagees, upon various tracts of land and 
other property, some of the mortgages being upon the whole of the 
tracts of land, or other property, some upon a part only thereof, 
some of them involving a conflict of independent titles, some of 
them involving questions as to the extinguishment, or satisfaction, 
or validity of the debts, and some of them involving very doubtful 
questions, as to the construction of the terms and extent of the con- 
veyances. If all such suits may be brought by the separate mort- 
gagees in the different state tribunals, and the mortgagees cannot be 
compelled to join in or to he made parties defendant to one single 
bill, (as is certainly the case in those states, where general equity 
jurisdiction is not given to the state courts) it is most obvious, that, 
as each of the state tribunals may, or must proceed upon the single 
case only before it, the most conflicting decisions may be made, and 
gross and irreparable injustice may be done to the other mort- 
gagees, as well as to the general creditors under the bankruptcy. 
All this, however, is completely avoided by bringing the whole 
matters in controversy between all the mortgagees before the dis- 
trict or cireuit court, making them all parties to the summary 
proceedings in equity, and thus enabling the court to marshal the 
rights, and priorities, and claims of all the parties, and by asale and 
other proper proceedings, after satisfying the just claims of all 
the mortgagees, applying the residue of the assets, if any, for 
the benefit of the general creditors. Similar considerations would 
apply to other liens and securities, held by different parties in the 
same property, or furnishing grounds of conflict and controversy 
as to their respective rights and claims. 

Besides ; How is the bankrupt court or the assignee, in a great 
variety of cases of liens, mortgages and other securities, to ascer- 
tain the just and full amount thereof, after the deduction of all 
payments and equitable set-offs, unless it can entertain a suit in 
equity for a discovery of the debts and payments, and set-offs, and 
grant suitable relief in the premises? ‘The bankrupt is not in his 
schedule bound to specify them; and if he did, non constat, that 
the other parties would admit their correctness, or that the general 
creditors would admit their validity and amount. ‘The 11th sec- 
tion of the act gives the assignee full power and authority, by and 
under the order and direction of the proper court in bankruptey, to 
redeem and discharge any mortgage or other pledge, or deposit, or 
lien upon any property, and to tender a due performance of the 
conditions thereof. But how can this be effectually done, unless 
the bankrupt court, and assignee, can, by proceedings in that very 
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court, ascertain what is the amount of such mortgage, or pledge, 
or deposit, or lien, and what acts are to be done as a performance 
of the mortgage or pledge, or deposit, through the instrumentality 
of a suit in the nature of a summary proceeding in equity for a 
discovery and relief? If we are told, that resort may be had to 
the state courts for redress, one answer is, that in some of the states 
no adequate jurisdiction exists in the state courts, since they are not 
clothed with general jurisdiction in equity. But a stronger and 
more conclusive answer is, that congress did not intend to trust the 
working of the bankrupt system solely to the state courts of twenty- 
six states, which were independent of any conirol by the general 
government, and were under no obligations ty carry the system 
into eflect. ‘The judicial power of the United States, is, by the 
constitution, competent to all such purposes ; and congress by the 
act intended to secure the complete administration of the whole 
system in its own courts, as it constitntionally might do. 

Let us look at another provision of the act, already referred to, 
which declares “ That in order to ensure a speedy settlement and 
close of the progeedings, in each case in bankruptey, it shall be 
the duty of the dourt to order and direct a collection of the assets, 
and a reduction of the same to money, and a distribution thereof 
at as early periods as practicable.” Now, here again, it may be 
repeated, that the end is required; and can it be doubted that 
adequate means lo accomplish the end are intended to be given ? 
Construing the language of the sixth section as we construe it, 
adequate means are given. Construing it the other way, it ex- 
cludes the jurisdiction, if not of the whole subject, at least of the 
most important parts of the system, and they are left solely to the 
cognizance of the tribunals of twenty-six different states, no one 
of which is bound by the acts of the others, or is under the con- 
trol of the national courts. If it be admitted, (what cannot well 
be denied) that the district court may order a sale of the property 
of the bankrupt under this section, how can that sale be made safe 
to the purchasers, until all claims thereon have been ascertained, 
and adjusted ? How can any distribution of the assets be made, 
until all such claims are definitely liquidated 2? How can the pro- 
ceedings be brought toa close at all — far less within the two years, 
unless all parties claiming an interest, adverse or otherwise, can be 
brought before the bankrupt court to assert and maintain them? Be- 
sides; Independently of the delays, which must necessarily be inci- 
dent to a resort to state tribunals to adjust the matters and rights 
affected by, or arising in bankruptcy, considering the vast number of 
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cases pending in those courts in the due administration of their own 
jurisprudence and laws, there could hardly fail to be a conflict in the 
decisions, as to the priority and extent of the various claims of the 
creditors, pursuing their remedies therein, in distinct and independent 
suits, and perhaps also in different state tribunals of co-ordinate juris- 
diction. These are but a few of the cases, which may be put to show 
the propriety, nay, the necessity of the jurisdiction of the district 
court, to the full extent of reaching all cases arising under the bank- 
rupt act. 

The truth is, (as has been already asserted) that in no other 
way could the bankrupt system be put into operation, without in- 
terminable doubts, controversies, embarrassments and difliculties, 
or in such a manner as to achieve the true end and design thereof. 
Its success was dependent upon the national machinery being made 
adequate to all the exigencies of the act. Prompt and ready ac- 
tion, without heavy charges or expenses, could be safely relied on, 
when the whole jurisdiction was confided to a single court, in the 
collection of the assets, in the ascertainment and liquidation of the 
liens and other specific claims thereon, in adjusting the various 
priorities and conflicting interests, in marshalling the different 
funds and assets, in directing the sales at such times and in such 
a manner as should best subserve the interests of all concerned, 
in preventing, by injunction or otherwise, any particular creditor, 
or person having an adverse interest, from obtaining an unjust 
and inequitable preference over the general creditors by an im- 
proper use of his rights, or his remedies in the state tribunals ; 
and finally, in making a due distribution of the assets, and bringing 
to a close, within a reasonable time, the whole proceedings in 
bankruptey. Sound policy, therefore, and a just regard to public, 
as well as private interests, manifestly dictated to congress the 
propriety of vesting in the district court full and complete jurisdic- 
tion over all cases arising, or acts done, or matters involved in the 
due administration and final settlement of the bankrupt’s estate ; 
and it is accordingly, in our judgment, designedly given by the 
sixth section of the act. In this view of the matter the district 
court has not exceeded its jurisdiction in entertaining the present 
suit; but it has full power and authority to proceed to the due 
adjudication thereof upon its merits. 

This view of the subject disposes also of the other question made 
at the bar, whether this court has jurisdiction to issue a writ of 
prohibition to the district court in cases in bankruptey, if it has ex- 
ceeded its proper jurisdiction. As the district court has not ex- 
ceeded its jurisdiction in the present case, the question is not abso- 
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lutely necessary to be decided. But it may be proper to say, as 
the point has been fully argued, that we possess no revising power 
over the decrees of the district court, sitting in bankruptcy ; that 
the district court, in the present case, has not interfered with, or in 
any manner evaded or obstructed the appellate authority of this 
court, by entertaining the present suit; and that we know of no 
i case, Where this court is authorized to issue a writ of prohibition to 
the district court, except in the cases expressly provided for by the 
13th section of the judiciary act of 1789, ch. 20, that is to say, 
when the district courts are “ proceeding as courts of admiralty 

and maritime jurisdiction.” 
Upon the whole the motion for a writ of prohibition is overruled. 


R. W. Wilde for the petitioners. 
J. J. Crittenden for the assignee. 


Supreme Judicial Court, County of Suffolk, Massachusetts, 
November Term, 1844, at Boston. 


CoMMONWEALTH UV. PETER York. 


On the trial of an indictment for murder, if the question arises whether the act 
was done under provocation, or of malice, the jury are to decide according to the 
preponderance of the evidence. 

[ Wilde, J., dissenting held that the malicious killing, as a single proposition , 
must be proved to the satisfaction of the jury.] 

On the trial of an indictment for murder, the question arising whether the kill - 
ing was of malice or under provocation, it is not competent for the prisoner to 
offer evidence, tending to show that the general character and habits of the de- 
ceased, were those of a quarrelsome, fighting man. [See the full report of this 


case, ante, page 497.] 





Court of Common Pleas, Pennsylvania, December, 1844. 


Cuar.Les v. OatTMan AND GaRNISHEES. 


(Reported in the Pennsylvania Law Journal.) 


Where a defendant in an execution requested the sheriff, in making sale of his 
personal property, to sell for the defendant’s benefit the articles exempted by law 
from being taken on execution, which the sheriff did accordingly, it was held, 
that the proceeds were liable to attachment in the hands of the sheriff. 


























Digest of English Cases. 


Selections from 3 Q. B., parts 3, 4 and 5; 3G. & Dav, part 3; 1 Dav. & Mer., part 
12; 1M. & W., parts 1, 2, and 3; 1 Car. & Kir. part 2; 4 M. & Gr., parts 5 


and 6; 5 M. & Gr, parts 1, 2, and 3 ; 


N.R., part2; 8 Scott, N. R., part 1. 
»P ; ’ ri 


6 Scott, N. R., parts 4 and 5; 7 Scott, 


(Continued from page 537.) 


EVIDENCE. 

A witness, who states that he had 
at one time received a number of letters 
from one of the parties in a cause, con- 
taining statements with reference to a 
particular fact, but which letters he had 
since destroyed, cannot be examined as 
to the general contents of such letters, 
for the purpose of ascertaining the im- 
pression thereby produced in his mind 
with reference to the fact in question. 
The editor of a newspaper swore that 
A. was the writer of a certain article 
which had appeared in that paper many 
years before, and that the manuscript 
had been lost. A. stated that he had 
been in the habit of writing such articles 
for the newspaper in question, but that 
he had no recollection of having sent the 
particular article now referred to. He 
swore, however, that all the statements 
made in the articles he did send were 
true: Held, that the newspaper might 
be put into A.’s hands in order to re- 
fresh his memory ; and that he might 
be asked, whether, looking at the arti- 
cle, he had any doubt that the fact was 
as therein stated. Topham v. M’ Gregor, 
1C. &. K. 320. 

3. To render the declarations of ces- 
tui que trust admissible for a defendant 
in an action by the trustees, the nature 
of his interest must appear, in order that 
it may be seen that he is the party 
really and substantially suing. May v. 
Taylor, 6 Scott, N. R. 974. 

4. In an action by B. against A. for 
false imprisonment, A. pleaded a justi- 
fieation that B. had been guilty of em- 
bezzlement. BB. and his witness having 
made the charge before a magistrate, 





depositions were taken in the hearing 
of B., and he made a statement in an- 
swer: Held, that, on the trial of the ac- 
tion for false imprisonment, these depo- 
sitions and the plaintiff's statement in 
answer were receivable in evidence for 
the defendant, as being matters stated 
in the hearing of the plaintiff, to which 
he made an answer, but that the depo- 
sitions were no proof of any fact therein 
stated. Jones v. Morrell, 1 C. & K, 
266. 

5. It was the practice of a farmer 
when he hired a farm-servant, to make 
an entry of the terms of the hiring in 
his memorandum book: Held, after his 
death, that such an entry was not ad- 
missible, on a question as between two 
parishes, as to the settlement of one of 
such farm servants, either as an entry 
made against interest, or in the ordinary 
course of business, or as evidence of the 
contract of hiring. The Queen v. In- 
halntants of Worth, 3 G. & D. 376. 

6. On the trial of ejectment against a 
lessee by a party claiming the reversion, 
the plaintiff, to prove seisin in G., a late 
tenant for life, called the executor of 
G. and required him to produce a book 
containing an entry, forty years old, of 
a receipt of rent for the land in question 
by G.’s steward. It was admitted, on 
the part of the plaintiff, that the execu- 
tor (who also was a legatee of large 
personal property under the will of the 
tenant for life) would be liable over to 
the defendant if the plaintiff obtained a 
verdict, under a covenant for title by 
G.’s steward, and that the action was sub- 
stantially defended by the executor: 
teld, that the executor was bound to 
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produce the book. When a judge at 
Nisi Prius has compelled the production 
of evidence by a witness who objects, 
quere, Whether the decision can be re- 
viewed in Bane. Doe d. The Earl of 
Egremont v. Dale, 3 Q. B, 609. . 

7. In an action on a joint and several 
promissory note against A., B., and C., 
the only evidence as to the handwriting 
of C., was a retainer to the attorney to 
defend the action, bearing the signatures 
of all three defendants, upon which the 
attorney had acted, without having ever 
seen C., or being acquainted with his 
handwriting : Held, there was no evi- 
dence of the writing of C. Drew v. 
Prior, 5 M. & G. 264. 

8. Semble, that on the trial ofa cause, 
a party ought not to be allowed to go 
into evidence to show why he could not 
procure the attendance of a particular 
person as a witness, or to show what 
steps he has taken to procure such per- 
son’s attendance atthe trial. Jurpinv. 
Heald, 1 C. & K. 264. 

9. In trespass, for taking the plain- 
tiff’s goods, with a plea of not possess- 
ed, it was proposed to show that the 
goods were not his, by showing, inter 
alia, that he was not twenty-one. To 
show this, it was proved that by the 
custom of the law of the Jews, children 
are circumcised ou the eighth day from 
their birth, and that it was the duty of 
the chief rabbi to perform this rite and 
make an entry of itin a book. It was 
proposed to give in evidence the entry 
in this book of the plaintiff's cireumcis- 
ion, the entry being in the handwriting 
of a chief rabbi, who was dead: Held, 
that the entry was not receivable in evi- 
dence. Davis v. Lloyd, 1C. & K. 275. 

10. In case, for running down the 
plaintiff’s ship, a nautical witness may 
be asked whether, having heard the 
evidence, and admitting the facts proved 
by the plaintiff to be true, he is of opin- 
ion that the collision could have been 
avoided by proper care on the part of 
the defendant’s servants. Fenwick v. 
Bell, 1 C. & K. 312. 

11. In an action for a libel published 
in the Hue and Cry Police Gazette, 
charging the plaintiff with fraud, and 
offering a reward for his apprehension, 
evidence having been given, with the 
consent of the defendant’s counsel, of 
the arrest of the plaintiff in consequence 
of the advertisement after the commence- 


ment of the action: Held, that the de- 
fendant could not afterwards complain 
thatthe judge in his summing up did 
not expressly tell the jury that they 
were not to take the subsequent arrest 
into their consideration in estimating 
the damages for libel. Goslin v. Cor- 
rey, 8 Scott, N. R. 21. 

12. A., arailway contractor, met B., 
and several others, in order to receive 
tenders with reference to certain work. 
A. then read a specification with refer- 
ence to the work in question; after 
which B. and the others handed in their 
tenders. .’s tender was signed with 
his name, but there was no evidence 
that it was in his handwriting: Held, 
notwithstanding, that such tender, taken 
with the specification, sufficiently proved 
the contract. Allen v. Yarall,1 C. & 
K. 315. 


EXECUTOR. 

It is no answer to an action by sever- 
al executors, that one of them had re- 
nounced the executorship, and had ta- 
ken upon himself the administration of 
the estate. Creswick v. Woodhead, 4 


M. & Gr. 811. 


FREIGHTER, 

Where, by the terms of a charter- 
party a ship is to proceed to a certain 
port, and there to load a full cargo for 
the agents of the freighter, but the 
freighter has no interest in the outward 
cargo, his agents are entitled to notice 
from the captain that the vessel is ready 
to receive her homeward cargo, and if 
no such notice be given, the freighter is 
not liable for not providing such cargo. 
Farbridge v. Pace, 1 C. & K. 317. 


HUSBAND AND WIFE. 

In an action against a husband for 
goods supplied to his wife living apart 
from him, the plaintiff must give some 
evidence of the circumstances of the 
separation, to show that the wife had 
authority to bind her husband for ne- 
cessaries. Edwards v. Towels, 6 Scott, 
N. R. 641, 


INNKEEPER. 

A person who keeps a public inn is 
bound to admit all persons who apply 
peaceably to be admitted as guests. A 
declaration against an innkeeper stated, 
that the defendant kept an inn, and that 
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the plaintiff at night was travelling, and 


the inn being shut up, the 
knocked at the door of the inn in order 
that he should be admitted asa guest, 
and that, although the defendant heard 
the knocking, and had notice of the 
premises, would not admit the 
plaintiff into the inn. The defendant 
pleaded that she did not hear the knock- 
ing, and had not notice of the premises : 
Held, that, on this issue, it was for the 
jury to say, whether the defendant 
heard the knocking, and if so, whether 
the defendant ought to have concluded 
from it that the person so knocking at 
the door was a person requiring to be 
admitted as a guest. Hawthorn v. 


Hammond, 1 C. & K, 404. 


she 


INSURANCE. 

The rules of an insurance association 
provided, that, ‘‘should any vessel en- 
tering the association proceed on an 
American voyage, her insurance should 
cease.’ Another rule was that the 
managing underwriters should survey 
each ship insured, in hull and materials, 
once a year, without distinction, and 
order such stores and repairs as they 
might deem necessary, which stores 
must be got and repairs done, on due 
notice being given, otherwise the ship 
should not be insured. The policies 
were all to be time policies for one year : 
Held, that the effect of not complying 
with an order of the managing under- 
writers was, that the ship must be con- 
sidered unseaworthy, and the policy of 
insurance, which had before been effect- 


ed on her, void. Stewart v. Wilson, 12 
M. & W. 11. 


plaintiff 
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2. A policy of insurance was made 
subject (amongst others) to the following 
condition: —** In the insurance of 
goods, wares or merchandise, the build- 
ing or place in which the same are de- 
posited is to be described, the quality 
and description of such goods, also 
whether any hazardous trade is carried 
on or any hazardous articles deposited 
therein: and, if any person or persons 
shall insure his or their buildings or 
goods,and shall cause the same to be 
described otherwise than as they really 
are,to the prejudice of the company, or 
shall misrepresent or omit to communi- 
cate any circumstances which is ma- 
terial to be made known to the company 
in order to enable them to judge of the 
risk they have undertaken or are required 
to undertake, such insurance shal! be of 
no force: ’’ Held, that this condition 
applied only to misrepresentations or 
omissions to communicate circumstances 
existing at the time of effecting the pol- 
icy; and that the insurance was not 
avoided by the carrying on a more haz- 
ardous trade upon the premises, or the 
placing hazardous goods thereon, pend- 
ing the current year of the insurance. 
Pim v. Reid, 6 Scott, N. R. 982. 

3. Where the consignee of goods 
pledges the bill of laden with another 
person as a security for advances made 
by him, and upon an agreement that the 
consignee shall effect an insurance on 
the goods for the benefit of the pledgee, 
and deposit the policy with him, the 
pledgee may sue on the policy in his 
own name. Sutherland v. Pratt, 12M. 


& W. 16. 
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